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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

G.R. Case No. 1360/2015 

  u/s 380/457/411 IPC 

State of Assam 

-Vs- 

1. Jiten Nath @ Mekuri 

2. Biraj Das @ Boga 

3. Rupak Das @ Dhol 

4. Jitu Rajbongshi 

5. Faij Ali.........………….Accused (s) 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the state           : Mr. A. Barman, A.P.P. 

For the accused    : Mr. K. Barman, Mr. A. Majid & Mr. B. Ali, Advocates 

Dates of evidence : 08-10-2018, 20-10-2018, 24-12-2018    

    & 02-02-2019. 

Date of argument  : 08-03-2019. 

Date of judgment   : 08-03-2019                      

      

 

J U D G M E N T 

PROSECUTION CASE: 
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1. The prosecution case in brief as unfolded from the 'ejahar' dated 04-09-

2015 filed by Utpal Haloi is  that on 03-09-2015 at night some unknown 

miscreants broke the lock of his tea shop at Laudal and committed theft of one 

LPG cylinder and Rs.7,000/- cash totalling to  Rs.10,000/-. He came to the shop 

on the next morning at about 6:00 am and found the lock of his shop in broken 

condition. There was also theft in the stationary shops of Rupam Das, pan shop 

of Pranab Haloi and in the sweet shop of Hareswar Haloi and in the hotel of 

Ananta Haloi. 

2. The said 'ejahar' was received and registered as Nalbari PS case no 

613/15 u/s 457/380 IPC dated 04-09-2015. After completion of investigation 

charge-sheet no. 148/16 dated 29-04-2015 was submitted against accused 

persons namely Jiten Nath @ Mekuri, Biraj Das @ Boga, Rupak Das @ Dhol, Jitu 

Rajbongshi & Faij Ali u/s 380/457/411 IPC. Copy was furnished to accused 

persons. Charges u/s 380/457/411 IPC were framed, read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i)  Whether on 03-09-2015 at night at Borsorkuchi Botahghila, Nalbari 

accused persons committed theft of one LPG cylinder, cash amount of Rs.7,000/- 

in the tea shop of Utpal Haloi and thereby committed an offence punishable u/s 

380 IPC? 

ii) Whether on 03-09-2015 at night at Borsorkuchi Botahghila the accused 

persons committed housebreaking by night by entering into the tea shop of Utpal 

Haloi, stationery shop of Rupam Das, pan-shop of Pranab Haloi, 'Jelapi' shop of 

Hareswar Haloi and the hotel of Ananta Haloi in order to the committing of theft 

and thereby committed an offence punishable u/s 457 IPC? 

iii) Whether on 03-09-2015 at night at Borsorkuchi Botahghila accused Faiz 

Ali  dishonestly received or retained stolen LPG cylinder knowing or having 

reason to believe that such property was stolen and thereby committed an 

offence punishable u/s 411 IPC? 

1. DISCUSSION, DECISION AND REASONS THEREOF: 
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The prosecution examined seven witnesses while the defence declined to adduce 

any evidence. The recording of statement in in defence of the accused persons 

u/s 313 Cr.P.C. were dispensed with.I have heard the arguments advanced by 

learned counsels of both sides and also perused the evidence available on record, 

my findings with reasons are as follows: 

2. PW 1 Utpal Haloi who is the informant deposed that the incident took 

place on 04-09-2015. He has one Hotel at Laudol Chowk. There was theft of one 

LPG cylinder and cash amount of Rs.7,000/- from the cash box. He does not 

know the accused persons. 

3. PW 2 Hitesh Haloi deposed that he does not know the accused persons. 

The incident took place in the year 2015. He has a 'Mithai' shop at Laudol Chowk. 

On the date of incident there was theft of one bag sugar, one LPG cylinder, one 

tin of refine oil and cash amount of Rs.700/- from his shop. The next day 

morning he came to know about the incident. During cross-examination PW 2 

deposed that he does not know about the incident. 

4. PW 3 Rupam Das deposed that he does not know the accused persons. 

The incident took place on 03-09-2015 at night. He has a stationary shop at 

Laudol Chowk. On the date of incident there was theft of one inverter, one table 

fan and cash amount of Rs.3,000-4,000/- from his shop. On the next day 

morning he found the lock of his shop in broken condition. During cross-

examination PW 3 deposed that he does not know about the incident. 

5. PW 4 Pranab Haloi deposed that he does not know the accused persons. 

The incident took place on 03-09-2015 at night. He has a pan shop at Laudol 

Chowk. On the date of incident there was theft of cash amount of Rs.500/- from 

his shop. On the next day morning he found the lock of his shop in broken 

condition. During cross-examination PW 4 deposed that he does not know about 

the incident. 

6. PW 5 Ananta Deka deposed that he does not know the accused persons. 

The incident took place on 04-09-2015 at night. He has a tea stall at Laudol 

Chowk. There was theft in five shops on the night of the incident one of which 
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was his shop. There was theft of sweets & snacks and Rs.300/- from his tea stall. 

During cross-examination PW 5 deposed that he has not seen the incident. 

7. PW 6 Tilak Haloi deposed that he does not know the accused persons.  

On the date of incident there was a theft in the shop of Hareswar Haloi and Utpal 

Haloi. Police came to the place of occurrence. 

8. PW 7 Sadananda Kalita deposed that on 04-09-2015 he was working as 

Attached Officer at Nalbari Sadar P.S. On that day 'ejahar' filed by Utpal Haloi 

was received by the O/C which was registered as Nalbari P.S. Case no. 613/15 

u/s 457/380 IPC and he was endorsed to investigate the case. On the same day 

at about 11:10 am he visited  the place of occurrence along with sniffer dog at 

Laudol and drew sketch map. He seized two broken locks. On 28-04-2016 he 

seized one LPG cylinder from the shop of Faiju Ali at Milanpur. He apprehended 

four persons namely Jiten Nath @ Mekuri, Biraj Das, Rupak Das @ Dhol and Jitu 

Rajbongshi.After completion of investigation he submitted charge-sheet against 

the accused persons namely Jiten Nath @ Mekuri, Biraj Das, Rupak Das @ Dhol, 

Faiz Ali and Jitu Rajbongshi u/s 457/380/411 IPC. 

9. During cross-examination PW 7 deposed that he has not recovered the 

stolen articles from the house of the accused persons. The stolen articles were recovered 

from different places. Accused Faiz Ali had domestic LPG gas connection in his house.  I 

have not given in jimma of the seized articles. The LPG cylinder had no proper 

identification. Even after use of sniffer dog he could not recover any article from the 

place of occurrence. 

10. In order to prove charge u/s 380 IPC the prosecution has to prove that the 

accused removed movable property out of the possession of another person without his 

consent, he did so with a dishonest intention and the property was removed from the 

building tent or vessel used as a human dwelling or for the custody of the property. 

11. In order to prove charge u/s 457 IPC the prosecution has to prove that the 

accused committed lurking house trespass by night or housebreaking by night and it was 

done in order to committing of any offence punishable with imprisonment or in 

commiting theft. 



G.R. Case No. 1360/2015 

-5- 

12. 'Lurking house traspass' has been defined in sec. 443 IPC and provides that 

whoever commits house trespass having taken precautions to conceal such house 

trespass from some person who has a right to exclude or eject the trespasser from the 

building, tent or vessel which is the subject of the trespass, is said to commit 'lurking 

house trespass'. 

13. 'Lurking house trespass by night' has been defined in sec. 444 IPC and provides 

that whoever commits lurking house trespass after sunset and before sunrise, is said to 

commit “lurking house trespass by night”. 

14. 'House breaking' has been defined in sec. 445 IPC and provides that a person is 

said to commit 'house breaking' who commits house trespass if he effects his entrance 

into the house or any part of it in any of the six ways hereinafter described; or if, being in 

the house of any part of it for the purpose of committing an offence, or having 

committed an offence therein, he quits the house or any part of it in any of such six 

ways, that is to say – 

Firstly – If he enters or quits through any passage made by himself, or by any abettor of 

the house trespass, in order to the committing of the huose trespass. 

Secondly – If he enters or quits through any passage not intended by any person, other 

than himself or an abettor of the offence, for human entrance; or through any passage 

to which he has obtained access by scaling or climbing over any wall or building. 

Thirdly – If he enters or quits through any passage which he or any abettor of the house 

trespass has opened, in order to the committing of the house trespass by any means by 

which that passage was not intended by the occupier of the house to be opened. 

Fourthly – If he enters or quits by opening any lock in order to the committing of the 

house trespass, or in order to the quitting of the house after a house trespass. 

Fifthly – If he effects his entrance or departure by using criminal force or committing an 

assault, or by threatening any person with assault. 

Sixthly – If he enters or quits by any passage which he knows to have been fastened 

against such entrance or departure, and to have been unfastened by himself or by an 

abettor of the house trespass. 
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15. 'House breaking by night' has been defined in section. 446 IPC and provides 

whoever commits house-breaking after sunset and before sunrise, is said to commit 

“house-breaking by night”.   

16. It appears that the 'ejahar' does not name the accused persons. PW 1, PW 2, PW 

3, PW 4, PW 5 & PW 6 could not identify the accused persons in court. PW 7 (I.O.) 

deposed that he has not recovered the stolen articles from the house of the accused 

persons and the stolen articles were recovered from different places. Accused Faiz Ali 

has a domestic LPG in his house and the seized LPG cylinder has no proper identification. 

There is no evidence that the accused persons were involved in the commission of theft. 

There is also no evidence that the LPG cylinder which was seized from the possession of 

accused Md. Faiz Ali was the stolen LPG cylinder. 

17. On appreciation of the testimony of witnesses and the materials available 

on record, I find that there are vital omissions in the testimony of PW‘s. The 

prosecution has failed to establish the essential ingredients so required to 

constitute the charged offence beyond all reasonable doubt by leading clear, 

cogent & convincing evidence. The accused persons are acquitted of offence u/s 

380/457/411 IPC and set at liberty forthwith. Bail bonds shall remain in force for 

a further period of six months. 

18. The seized LPG cylinder be restored to possession of Md. Faiz Ali and 

other seized articles be destroyed as per law. 

Given under my hand and seal of this court on this 8th day of March, 2019. 

            Addl. Chief Judicial Magistrate,  
            Nalbari 
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APPENDIX 

Prosecution witness: 

PW 1- Utpal Haloi 

PW 2- Hitesh Haloi 

PW 3- Rupam Das 

PW 4- Pranab Haloi 

PW 5- Ananta Deka 

PW 6- Tilak Haloi 

PW 7- Sadananda Kalita (I.O.) 

Prosecution Exhibits: 

Exhibit 1 – 'ejahar' 

Exhibit 1(1) – Signature of the informant 

Exhibit 2 – Seizure list 

Exhibit 2(1)- Signature of I.O. 

Exhibit 3- Seizure list 

Exhibit 3(1)- Signature of I.O. 

Exhibit 4- Charge-sheet 
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Exhibit 4(1) - Signature of I.O. 

Defence witnesses : 

Nil 

Defence Exhibits : 

Nil                                                                                                                                          
  

            Addl. Chief Judicial Magistrate,           
   Nalbari. 

 

 

08-03-2019 : 

  Accused Rupak Das is produced from jail hazot on the strength of 

production warrant. Co-accused Faiz Ali and Jiten Nath are present. Accused Jitu 

Rajbongshi and Biraj Das are absent with steps vide petition no. 7909 showing 

cause of illness which is allowed. 

  Finding no incriminating materials the recording of S/D of the 

accused persons u/s 313 Cr.P.C. is dispensed with. The defence declined to 

adduce evidence. 

  Heard argument of ld. counsels of both sides. 

  Judgement is pronounced and delivered in open court which is 

written in separate sheets and tagged with the C/R. 

  On appreciation of the testimony of witnesses and the materials 

available on record, I find that there are vital omissions in the testimony of PW‘s. 

The prosecution has failed to establish the essential ingredients so required to 

constitute the charged offence beyond all reasonable doubt by leading clear, 

cogent & convincing evidence. The accused persons are acquitted of offence u/s 

380/457/411 IPC and set at liberty forthwith. Bail bonds shall remain in force for 

a further period of six months. The seized LPG cylinder be restored to possession 

of Md. Faiz Ali and other seized articles be destroyed as per law. 

  This case accordingly stands disposed of. 
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Addl. Chief Judicial Magistrate,                      
Nalbari. 

 


